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STATE ENGINEER History: L. 1933, ch. 82,
100-1-20.

§

DIVISION OF WATER RIGHTS

73-1-20

2; C. 1943,

COLLATERAL REFERENCES
Am. Jur. 2d. -

45 Am. Jur. 2d Irrigation

§ 67 et seq.

C.J.S. -

94 C.J.S. Waters

§

Key Numbers.
Courses <t=> 232.

-

Waters

and

Water

345.

73-1-19. State, agency, county, city or town - Authority of
- To procure stock of irrigation or pipeline company - To bring its land within conservation or
conservancy district.
The state of Utah, or any department, board or agency thereof, and any
county, city, or town, owning or having control of land or improvements
thereon which is in need of a supply of water for such land or the improvements thereon, or in need of facilities for conveyance of such water, is authorized to subscribe for or purchase corporate stock of irrigation companies,
pipeline companies, or associations and take the necessary steps to bring the
land owned or controlled by any of them within any conservation or conservancy district formed or to be formed under the laws of the state of Utah to
procure such supply of water to all intents and purposes as if an individual.
History: L. 1949, ch. 94, § l; C. 1943,
Supp., 100-1-31.
Cross-References. - Irrigation districts,
§ 73-7-1 et seq.

Water conservancy districts, § 73-9-1 et seq.

73-1-20. Repealed.
§ 12. For present provisions regarding geothermal resources, see Chapter 22 of this title.

Repeals. - Section 73-1-20 (L. 1973, ch.
189, § 1), relating to geothermal energy production, was repealed by Laws 1981, ch. 188,

CHAPTER 2
STATE ENGINEER - DIVISION OF
WATER RIGHTS
Section
73-2-1.
73-2-1.1.
73-2-1.2.
73-2-1.3.
73-2-1.5.
73-2-2.

Section
73-2-3.
73-2-4.

State engineer - Term - Powers
and duties - Qualification for
duties.
Division of Water Rights - Creation - Power and authority.
Director of Division of Water
Rights - Appointment of state
engineer.
Report to executive director of
natural resources.
Procedures - Adjudicative proceedings.
Oath and bond.

73-2-5.
73-2-6.
73-2-7.
73-2-8.

73-2-9.

27

Repealed.
Deputy and assistants - Employment and salaries - Purchase
of equipment and supplies.
Aid to district court.
Office at capitol - Place of hearings.
Aid to federal court.
Power to appropriate water from
any source in Utah for beneficial purposes in other states Co-operation with other states.
Power of arrest.

73-2-1
Section
73-2-10.

73-2-11.
73-2-12.
73-2-13.
73-2-14.
73-2-15.
73-2-16.
73-2-17.
73-2-18.
73-2-19.
73-2-20.

WATER AND IRRIGATION
Section
Knowledge of waterways and irrigation - Suggestions as to
amendment or enactment of
laws.
Records - Certified copies - Evidence.
Seal.
Attorney general and county attorneys to counsel.
Fees of state engineer.
Agreements with federal and
state agencies Investigations, surveys or adjudications.
Arbitration - Confirmation by
district court.
Authorization of cooperative investigations of ground water resources.
Contingent state appropriation Payment of expenses.
Appropriation by United States.
Employees authorized to enter

73-2-21.

73-2-22.

73-2-22.1.
73-2-23.

73-2-23.1.
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73-2-1. State engineer - Term Qualification for duties.

and cross lands - Injuring
monuments a misdemeanor.
Artesian wells wasting water State engineer's power to plug,
repair, or control - Co-operative agreements with owners.
Emergency flood powers - Action
to enforce orders - Access
rights to private and public
property - Injunctive relief
against state engineer's decisions - Judicial review provisions not applicable.
Assistance of state engineer in
management of flood waters.
Emergency powers of state engineer - Multi-county flood mitigation activities - Termination of assistance.
Assistance of state engineer in
management of flood waters.
Repealed.

Powers and duties

There shall be a state engineer, who shall be appointed by the governor by
and with the consent of the senate. He shall hold his office for the term of four
years and until his successor is appointed and qualified. He shall have general
administrative supervision of the waters of the state, and of the measurement,
appropriation, apportionment and distribution thereof. He shall have power to
make and publish such rules and regulations as may be necessary from time
to time fully to carry out the duties of his office, and particularly to secure the
equitable and fair apportionment and distribution of the water according to
the respective rights of appropriators. He shall have full authority to bring
suit in courts of competent jurisdiction to enjoin the unlawful appropriation,
diversion, and use of both surface and underground water and to prevent
waste, loss, or pollution thereof and to otherwise enable him to carry out the
duties of his office. The state engineer may establish water districts and define the boundaries thereof, such districts to be so constituted as to secure the
best protection to the claimants of water and the most economical supervision
on the part of the state. No person shall be appointed to the office of state
engineer who has had less than five years' experience as a practical engineer,
or who has been less than three years an actual and bona fide resident of this
state, or who has not such theoretical knowledge and practical experience and
skill as shall fit him for the position.
History: L. 1919, ch. 67, § 7; 1921, ch. 69,
§ 1; R.S. 1933, 100-2-1; L. 1941, ch. 96, § 1; C.

Cross-References.
Water resources
board and division, § 73-10-1 et seq.

1943, 100-2-1.
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NOTES TO DECISIONS
ANALYSIS

Powers of engineer.
Qualification for duties.

Powers of engineer.
Under former statute state engineer had authority to grant extension of time for appropriation that he had fixed for completing power
plant and pipeline if not beyond ultimate limit
fixed by statute, although application therefor
was not made until after time first fixed by
engineer had elapsed. Pool v. Utah County
Light & Power Co., 36 Utah 508, 105 P. 289
(1909).
State engineer was without power to grant
right to use water that interfered with rights of
others that had become fixed by long and continued use and enjoyment; it was only when
engineer found unappropriated water that applicants might obtain rights to use it. Yates v.
Newton, 59 Utah 105, 202 P. 208 (1921) (decided under former law).
Jurisdiction of engineer is not limited to unappropriated waters or waters belonging to the
state, and "waters of the state" and "waters in
the state" are interchangeable terms. Caldwell
v. Erickson, 61 Utah 265, 213 P. 182 (1923).
Clearly, the state engineer has no powers except those that are expressly conferred upon
him by statute. Little Cottonwood Water Co. v.
Kimball, 76 Utah 243, 289 P. 116 (1930).
The provisions of this section authorizing the
state engineer to bring injunction suits to prevent the unlawful appropriation, diversion and
use of water or its pollution are adequate procedures under which the state engineer can
compel the appropriator to comply with the law
governing the diversion and the use of water
storage rights. Rocky Ford Irrigation Co. v.
Kents Lake Reservoir Co., 104 Utah 216, 140
P.2d 638 (1943).
The office of state engineer was not created
to adjudicate vested rights between parties,
but to administer and supervise the appropria-

tion of the waters of the state. Whitmore v.
Murray City, 107 Utah 445, 154 P.2d 748
(1944).
The object of the engineer's office is to maintain order and efficiency in the appropriation,
distribution, and conservation of water, and to
allow as much water to be beneficially used as
possible. United States v. District Court, 121
Utah 1, 238 P.2d 1132 (1951).
Although the engineer is required, like
courts, to exercise discretion, determine facts
after a hearing, and approve or reject applications accordingly, his duties are administrative
in nature and purpose. United States v. District Court, 121 Utah 1, 238 P.2d 1132 (1951).
The legislature invested the engineer with
important but not conclusive discretionary
powers and duties, but as a safeguard against
possible injustice, also invested the court, by
plenary review on trial de novo, with the
ultima ratio and final say as to conflicting contentions of applicant and protestant. American
Fork Irrigation Co. v. Linke, 121 Utah 90, 239
P.2d 188 (1951).
In action to have defendant's right to use
water declared forfeited for non-use and to enjoin any further use thereof, trial court improperly granted summary judgment for plaintiff
since state engineer had granted extension of
time for defendant to resume use and plaintiff
did not use proper remedy of civil action in
district court for review of state engineer's decision, but rather filed action to have defendant's rights declared forfeited, which resulted
in an attempt by plaintiff to exercise authority
granted specifically to state engineer to enjoin
unlawful diversion. Glenwood Irrigation Co. v.
Myers, 24 Utah 2d 78, 465 P.2d 1013 (1970).

Qualification for duties.
The state engineer is an executive officer
who is not required to be trained in the law.
United States v. District Court, 121 Utah 18,
242 P.2d 774 (1952).

COLLATERAL REFERENCES

Journal of Energy Law and Policy. Comment, The Only Way to Manage a Desert:
Utah's Liability Immunity for Flood Control, 8
J. Energy L. & Pol'y 95 (1987).
Legal Impediments to Interstate Water Marketing: Application to Utah, 9 J. Energy L. &
Pol'y 237 (1989).

Am. Jur. 2d. -

45 Am. Jur. 2d Irrigation

§ 2.

C.J.S. - 94 C.J.S. Waters § 315.
Key Numbers. - Waters and
Courses e,, 216.
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73-2-1.1. Division of Water Rights and authority.

Creation -

Power

There is created the Division of Water Rights, which shall be within the
Department of Natural Resources under the administration and general supervision of the executive director of natural resources. The Division of Water
Rights shall be the water rights authority of the state of Utah and is vested
with such powers required to perform such duties as are set forth in the law.
History: C. 1953, 73-2-1.1, enacted by L.
1967, ch. 176, § 8; L. 1969, ch. 198, § 5.
Sunset Act. - See § 63-55-7 for the termination date of the Division of Water Rights.

Cross-References. - Creation of Department of Natural Resources and boards and divisions within department, § 63-34-3.

73-2-1.2. Director of Division of Water Rights - Appointment of state engineer.
The Division of Water Rights shall be administered by the state engineer
who shall act as the director of the Division of Water Rights and who shall be
appointed as provided by Section 73-2-1. Nothing contained in this act shall
modify, repeal or impair the powers or duties of the state engineer relating to
the administration, appropriation, adjudication and distribution of the waters
of the state of Utah as are conferred upon him pursuant to Title 73, or the
provisions of any other laws.
History: C. 1953, 73-2-1.2, enacted by L.
1967, ch. 176, § 9.

COLLATERAL REFERENCES
Journal of Energy Law and Policy. - A
Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol'y 1 (1985).

73-2-1.3. Report to executive director of natural resources.
The state engineer shall report to the executive director of natural resources at such times and on such administrative matters concerning his
office as the executive director may require.
History: C. 1953, 73-2-1.3, enacted by L.
1967, ch. 176, § 10.

73-2-1.5. Procedures

-

Adjudicative

proceedings.

The state engineer and the Division of Water Rights shall comply with the
procedures and requirements of Chapter 46b, Title 63, in their adjudicative
proceedings.
History: C. 1953, 72-2-1.5, enacted by L.
1987, ch. 161, § 288.
Effective Dates. - Laws 1987, ch. 161,
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315 makes the act effective on January 1,
1988.

§
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73-2-2. Oath and bond.
Before entering upon the duties of his office the state engineer shall take
and subscribe the constitutional oath of office. He shall file the oath with the
Division of Archives and his official bond with the state treasurer in the penal
sum of $5,000, with not less than two sureties, to be approved by the Division
of Finance, conditioned for the faithful discharge of the duties of his office and
for the delivery to his successor, or other officer appointed by the governor to
receive the same, of all moneys, books and other property belonging to the
state then in his hands or under his control, or with which he may be legally
chargeable as such officer.
History: L. 1919, ch. 67, § 61; R.S. 1933 &
§ 84; 1984,
ch. 67, § 55.
Amendment Notes. - The 1983 amendment substituted "lieutenant governor" for
"secretary of state" in the second sentence; substituted "Division of Finance" for "state board
of examiners" in the second sentence; and
made a minor change in phraseology.

The 1984 amendment substituted "Division
of Archives" for "lieutenant governor" in the
second sentence; inserted "with the state treasurer" in the second sentence; and made a
minor change in phraseology.
Cross-References. - Constitutional oath,
Utah Const., Art. IV, Sec. 10.
Official oaths and bonds, § 52-1-1 et seq.

C. 1943, 100-2-2; L. 1983, ch. 320,

73-2-3. Repealed.
Repeals. - Section 73-2-3 (L. 1919, ch. 67,

1963, ch. 176, § 1), providing that the salary of
the state engineer shall be fixed by the legislature, was repealed by Laws 1969, ch. 198, § 62.

§ 59; R.S. 1933, 100-2-3; L. 1941 (1st S.S.), ch.
40, § 1; C. 1943, 100-2-3; L. 1957, ch. 157, § 1;

73-2-4. Deputy and assistants - Employment and salaries
- Purchase of equipment and supplies.
For the purpose of performing the duties of his office the state engineer may
appoint a chief deputy, employ all necessary assistants, fix their salaries in
accordance with salary standards adopted by the department of finance and
purchase all necessary equipment and supplies.
History: L. 1919, ch. 67, § 58; R.S. 1933,
100-2-4;L. 1941 (1st S.S.), ch. 40, § 1; C. 1943,
100-2-4; L. 1949, ch. 97, § 1.
Compiler's Notes. -The Department of Finance has been replaced by the Division of Fi-

nance. See § 63-1-12 et seq. Section 67-19-12
assigns the duty of developing pay plans for
state employees to the director of the Department of Human Resource Management.

73-2-5. Aid to district court.
In aid of the district court the state engineer shall have power to collect
facts and make surveys and do all other necessary things, the cost of which
shall be paid by the state upon presentation to the director of the Division of
Finance of monthly statements and certification by the state engineer.
History: L. 1919, ch. 67, § 58; R.S. 1933 &
C. 1943, 100-2-5; L. 1983, ch. 320, § 85.
Amendment Notes. - The 1983 amendment substituted "director of the Division of

Finance" for "state auditor" and substituted
"and certification by the state engineer" for
"certified by the state engineer and approved
by the state board of examiners."
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73-2-6. Office at capitol -

Place of hearings.

The state engineer shall keep his office at the state capitol, but all proceedings and hearings requiring the attendance of water users and witnesses shall
be held within the county where the land is located.
History: L. 1919, ch. 67, § 60; R.S. 1933 &
C. 1943, 100-2-6.

73-2-7. Aid to federal court.
The state engineer, when requested by the district court of the United
States for the district of Utah, may assist said court in any matter relating to
the distribution and use of any of the waters of the state, and may when so
requested co-operate with any water commissioner appointed by said court in
any such matter.
History: L. 1919, ch. 67, § 66; R.S. 1933 &
C. 1943, 100-2-7.

73-2-8. Power to appropriate water from any source in
Utah for beneficial purposes in other states
Co-operation with other states.
The state engineer is hereby authorized and empowered to receive and
grant applications to appropriate water from any source in Utah, where such
water is to be conveyed and used for beneficial purposes within any state, and
to issue certificates of appropriation for this water only after the state engineer shall evaluate and make public the advantages to the state of Utah and
its citizens of exporting water. The state engineer shall co-operate with the
state engineer or other proper officer of any state in the determination, supervision, regulation and control of all water and water rights and to that end the
state engineer, by and with the consent of the governor, may enter into agreements with the proper officer of any state to carry out the purposes of this
section.
appointed by the Board of Water Resources to
represent the state in interstate conferences
and compacts, § 73-10-3.

History: L. 1921, ch. 70, § 1; R.S. 1933,
100-2-8; L. 1941, ch. 96, § 1; C. 1943, 100-2-8;
L. 1953, ch. 133, § 5; 1979, ch. 246, § 1.
Cross-References. - Representative to be

COLLATERAL REFERENCES
Legal Impediments to Interstate Water Marketing: Application to Utah, 9 J. Energy L. &
Pol'y 237 (1989).

Journal of Energy Law and Policy. - A
Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol'y 1 (1985).
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73-2-9. Power of arrest.
The state engineer, or any water commissioner within his district, may
arrest any person violating any of the provisions of this title, and turn such
person over to the sheriff of the proper county, and immediately upon delivering any such person so arrested into the custody of the sheriff it shall be the
duty of the state engineer or water commissioner making such arrest to make
complaint in writing and upon oath before the proper court against the person
so arrested.
History: L. 1919, ch. 67,
C. 1943, 100-2-9.

§

67; R.S. 1933 &

Cross-References. - Arrest, criminal procedure provisions, Chapter 7 of Title 77.

73-2-10. Knowledge of waterways and irrigation - Suggestions as to amendment or enactment of laws.
The state engineer shall become conversant with the waterways of the state
and its needs as to irrigation matters; and he shall make such suggestions as
to the amendment of existing laws or the enactment of new laws as his information and experience shall suggest.
History: L. 1919, ch. 67, § 71; R.S. 1933 &
C.1943, 100-2-10; L. 1967, ch. 176, § 11; 1969,
ch. 198, § 6; 1983, ch. 201, § 5.

73-2-11. Records -

Certified copies -

Evidence.

He shall keep on file in his office full and proper records of his work, including all field notes, computations and facts made or collected by him, all of
which shall be part of the records of his office and the property of the state. All
records, maps and papers recorded or filed in the office of the state engineer
shall be open to the public during business hours. The office of the state
engineer is hereby declared to be an office of public record, and none of the
files, records or documents shall be removed therefrom, except in the custody
of the state engineer or one of his deputies. Certified copies of any record or
document shall be furnished by the state engineer on demand, upon payment
of the reasonable cost of making the same, together with the legal fee for
certification. Such copies shall be competent evidence, and shall have the
same force and effect as the originals.
History: L. 1919, ch. 67,

§

71; R.S. 1933 &

C. 1943, 100-2-11.
NOTES TO DECISIONS
Report of determination of water rights as
evidence.
In a proceeding involving a water user's
claim to ground water, the report of the state

engineer in connection with a proposed determination of water rights was admissible in evidence. In re Escalante Valley Drainage Area,
11,Utah 2d 77, 355 P.2d 64 (1960).
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73-2-12. Seal.
The state engineer shall have a seal which he shall affix to all certificates
issued from his office, and he shall file a description and an impression of the
same with the Division of Archives.
History: L. 1919, ch. 67, § 72; R.S. 1933 &
C. 1943, 100-2-12; L. 1984, ch. 67, § 56.
Amendment Notes. - The 1984 amendment substituted "with the Division of Ar-

chives" for "in the office of the secretary of
state."
Cross-References. - Archives and records
services, Chapter 2 of Title 63.

73-2-13. Attorney general and county attorneys to counsel.
In all matters requiring legal advice in the performance of his duties and
the prosecution or defense of any action growing out of the performance of his
duties, the attorney general or county attorney of the county in which any
legal question arises, shall be the legal advisers of the state engineer, and
they are hereby required to perform any and all legal services required of
them by him without other compensation than their salaries.
History: L. 1919, ch. 67, § 76; R.S. 1933 &
C. 1943, 100-2-13; L. 1971, ch. 186, § 1.

73-2-14. Fees of state engineer.
The state engineer shall determine fees pursuant to Subsection 63-38-3(2)
for the following:
(1) examining and filing applications to appropriate water, applications for permanent change, applications for exchange, applications for an
extension of time in which to resume use of water, and all services to and
including the issuance of a certificate of appropriation, based upon the
following schedule:
(a) a quantity of water of 0.1 second-foot or less;
(b) a quantity of water more than 0.1 second-foot, but not exceeding 0.5 second-foot;
(c) a quantity of water more than 0.5 second-foot, but not exceeding 1.0 second-foot;
(d) each additional second-foot, or fraction thereof, up to but not
exceeding 15.0 second-feet;
(e) all applications in excess of 15.0 second-feet;
(f) a volume of water of 20 acre-feet or less;
(g) a volume of water more than 20 acre-feet, but less than 500
acre-feet;
(h) each additional 500 acre-feet, or part thereof, but not exceeding
7,500 acre-feet;
(i) all applications in excess of 7,500 acre-feet;
G)in the case of any application that proposes to appropriate by
both direct flow and storage, for quantity or volume, whichever is
greater, but not both;
(2) examining, filing, and all services in connection with applications
for temporary change;
34
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(3) examining, filing, and all services in connection with applications
for segregation;
(4) a well driller's permit, annually;
(5) all services in connection with filing each notice of claim to water
based upon diligence;
(6) filing a request for an extension of time in which to submit proof of
appropriation 14 years or more after the date of approval of the application;
(7) republication of notice to water users after amendment of application where required by this title;
(8) each certification of copies; and
(9) a reasonable charge for preparing copies of documents.
History: L. 1919, ch. 67, § 77; R.S. 1933,
100-2-14; L. 1935, ch. 105, § 1; 1937, ch. 130,
§ 2; 1939, ch. 111, § 1; C. 1943, 100-2-14; L.
1945, ch. 134, § 1; 1955, ch. 160, § 1; 1959,

ch. 137, § 1; 1966 (1st S.S.), ch. 18, § 1; 1967,
ch. 192, § 1; 1969,ch.227,§ 1; 1975,ch.211,
§ 1; 1984 (2nd S.S.), ch. 15, § 133.

73-2-15. Agreements with federal and state agencies - Investigations, surveys or adjudications.
The state engineer, for and on behalfofthe state of Utah, with the approval
of the executive director of natural resources and the governor, is authorized
to enter into agreements with any federal or state agency, subdivision or
institution for co-operation in making snow surveys and investigations of both
underground and surface water resources of the state. The state engineer is
further authorized to co-operate with such agencies, subdivisions and institutions, with the approval of the executive director and the governor, for the
investigation of flood and erosion control and for the adjudication of water
rights. The expenses of such investigations, surveys and adjudications shall be
divided between the co-operating parties upon an equitable basis.
History: R.S. 1933, 100-2-15, added by L.
1937, ch. 130, § 2; L. 1941 (1st S.S.), ch. 40,
§ 1; C. 1943, 100-2-15; L. 1967, ch. 176, § 12;
1969, ch. 198, § 7.

- 73-2-16. Arbitration -

Cross-References. - Federal assistance
management program, § 63-40-1 et seq.

Confirmation by district court.

The state engineer is authorized to conduct informal proceedings for the
arbitration or settlement of disputes over water or the distribution thereof;
provided all persons having an interest in the water in controversy shall in
writing agree to any settlement effected thereby, and provided further that
settlements shall be confirmed by decree of a court of competent jurisdiction.
History: R.S. 1933, 100-2-16, added by L.
1941, ch. 96, § 2; C. 1943, 100-2-16.
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73-2-17. Authorization of cooperative
ground water resources.

investigations

of

The state engineer, for and on behalfof the state of Utah, with the approval
of the executive director and the governor, is authorized and directed to enter
into an agreement with the United States Geological Survey, or any other
federal or state agency, for cooperation in making investigations of the ground
water resources of the state and reporting thereon.
History: L. 1935, ch. 106, § l; 1941 (1st
S.S.), ch. 41, § l; C. 1943, 100-2-17; L. 1967,
ch. 176, § 13; 1969, ch. 198, § 8.

73-2-18. Contingent state appropriation - Payment of expenses.
That the sum of $10,000, or so much thereof as may be necessary, is hereby
appropriated out of any moneys in the state treasury, not otherwise appropriated, for the purpose of defraying the cost of such co-operative investigations
and reports provided in Section 73-2-17. All payments hereunder shall be
made on the warrant of the state auditor supported by proper voucher approved by the state engineer.
History: L. 1935, ch. 106, § 2; C. 1943,
100-2-18.

73-2-19. Appropriation

by United States.

This appropriation shall be contingent upon the United States making a
like appropriation for such purpose to be expended within the state.
History: L. 1935, ch. 106, § 3; C. 1943,
100-2-19.

73-2-20. Employees authorized to enter and cross lands Injuring monuments a misdemeanor.
In order to carry out the purposes of this act any person or persons properly
employed hereunder are authorized to enter and cross all lands within the
state; provided, that in so doing no damage is done to private property. It shall
be a misdemeanor for any person or persons willfully and maliciously to remove or injure any equipment, permanent marks or monuments made or
installed for the purpose of carrying on these investigations.
History: L. 1935, ch. 106, § 4; C. 1943,
100-2-20.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.
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73-2-21. Artesian wells wasting water - State engineer's
power to plug, repair, or control - Co-operative
agreements with owners.
The state engineer is authorized to plug, repair, or to otherwise control
artesian wells which are wasting public water. He may, on behalf of the state,
enter into cooperative agreements with well owners by the terms of which the
state may agree to provide all necessary equipment and supervision for such
well control operations or shall otherwise share the expense and the well
owner shall supply material in an amount not to exceed $200 for each well,
and power, provided that the state engineer shall exercise all reasonable
precautions to preserve the flow of water from such wells.
Abandoned wells on public land may be plugged entirely at the expense of
the state. Wasting wells on private lands which cannot be plugged under cooperative agreement with the owner of the lands or wells may be plugged
entirely at the expense of the state and the state engineer is authorized to
create a lien in an amount to cover the expense of plugging or repairing the
well not to exceed $250 by filing a notice of lien in the office of the county
recorder in the county in which the well is located, and may foreclose such lien
in the district court, as provided by law. The state engineer, through the state
department of finance, may purchase pumps, compressors, and all other necessary equipment and material and may employ all necessary assistance to
enable him to perform his duties under this act.
History: L. 1945, ch. 136, § l; C. 1943,
Supp., 100-2-21; L. 1969, ch. 228, § 1.
Compiler's Notes. - The department of fi.

nance, referred to in the last sentence, has
been replaced by the Division of Finance. See
§ 63-1-12 et seq.

COLLATERAL REFERENCES

Am. Jur. 2d. -

78 Am. Jur. 2d Waters

§ 148.

C.J.S. -

93 C.J.S. Waters § 95.

73-2-22. Emergency flood powers - Action to enforce orders - Access rights to private and public property - Injunctive relief against state engineer's
decisions-Judicial
review provisions not applicable.
Whenever the state engineer, with approval of the chairman of the Disaster
Emergency Advisory Council, makes a written finding that any reservoir or
stream has reached or will reach during the current water year a level far
enough above average and in excess of capacity that public safety is or is
likely to be endangered or that substantial property damage is occurring or is
likely to occur, he shall have emergency powers until the danger to the public
and property is abated. Emergency powers shall consist of the authority to
control stream flow and reservoir storage or release. The state engineer must
protect existing water rights to the maximum extent possible when exercising
emergency powers. Any action taken by the state engineer under this section
·
shall be by written order.
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If any person refuses or neglects to comply with any order of the state
engineer issued pursuant to his emergency powers, the state engineer may
bring action in the name of the state in the district court to enforce them. In
carrying out his emergency powers, the state engineer shall have rights of
access to private and public property.
Any person affected by a decision of the state engineer made under his
emergency powers shall have the right to seek injunctive relief, including
temporary restraining orders and temporary injunctions in any district court
of the county where that person resides. No order of the state engineer shall
be enjoined or set aside unless shown by clear and convincing evidence that an
emergency does not in fact exist or that the order of the state engineer is
arbitrary or capricious. The provisions of Sections 73-3-14 and 73-3-15 shall
not be applicable to any order of the state engineer issued pursuant to this
section.
History: C. 1953, 73-2-22, enacted by L.
1984, ch. 33, § 3.
Cross-References. - Disaster Emergency
Advisory Council, § 63-5-4.

Disaster response and recovery, Chapter 5a
of Title 63.
Emergency management, Chapter 5 of Title
63.

COLLATERAL REFERENCES
Journal of Energy Law and Policy. Settling Flood Hazard Conflict: The Utah Lake

and Jordan River Experience, 8 J. Energy L. &
Pol'y 199 (1988).

73-2-22.1. Assistance of state engineer in management of
flood waters.
In addition to his other flood management authority provided for in Section
73-2-22, the state engineer may assist in the management of flood waters
pursuant to court judgments and decrees.
History: C. 1953, 73-2-22.1, enacted by L.
1985, ch. 172, § 4.
Effective Dates. - Section 12 of Laws 1985,
ch. 172 provided: "This act takes effect upon
approval by the governor, or the day following

the constitutional time limit of Article VII,
Sec. 8 without the governor's signature, or in
the case of a veto, the date of veto override."
Approved March 18, 1985.

COLLATERAL REFERENCES
Journal of Energy Law and Policy. ,Settling Flood Hazard Conflict: The Utah Lake

and Jordan River Experience, 8 J. Energy L. &
Pol'y 199 (1988).

73-2-23. Emergency powers of state engineer - Multicounty flood mitigation activities - Termination
of assistance.
(1) In addition to the emergency powers under Section 73-2-22, the state
engineer shall assist counties in emergency flood mitigation on intercounty
waterways when all the following conditions exist:
(a) two or more counties are involved;
(b) the flood mitigation activity has or may have adverse effect on the
county;
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(c) the county commission of that adversely impacted county requests
the state engineer's involvement;
(d) the requesting county is providing an ongoing flood control program
with jurisdiction-wide funding equivalent to .0004 per dollar of taxable
value of taxable property; and
(e) the requesting county has established a flood control program
through zoning.
(2) Multi-county flood mitigation activities by the state engineer shall include:
(a) assisting the counties in emergency flood mitigation planning;
(b) furnishing engineering or other technical services;
(c) making recommendations in emergency situations, and, if requested, participating in making emergency flood control decisions; and
(d) in the event a decision is not reached, the final decision-making
authority.
(3) The assistance or involvement will cease when in the state engineer's
judgment the flood conditions or potential for flooding subsides or when the
county governing bodies of all affected counties request that the jurisdiction
cease.
History: C. 1953, 73-2-23, enacted by L.
1985, ch. 228, § 2; 1988, ch. 3, § 248; 1988,
ch. 169, § 57.
Amendment Notes. - The 1988 amendment by ch. 3, effective February 9, 1988, substituted "the" for "his" before "emergency
powers" near the beginning of Subsection (1);
substituted ".0004 per dollar of taxable value
of taxable property" for "two mills" at the end
of Subsection (l)(d); substituted "governing
bodies" for "commissions" in Subsection (3);
and deleted former Subsection (4) which read:

"Dedicated flood control mill levies are exempt
from the provisions of Section 59-5-111."
The 1988 amendment by ch. 169, effective
April 25, 1988, also deleted former Subsection
(4).

This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Retrospective Operation. - Laws 1988,
ch. 3, § 269 provides that the act "has retrospective operation to January 1, 1988."

COLLATERAL REFERENCES

Journal of Energy Law and Policy. Settling Flood Hazard Conflict: The Utah Lake

and Jordan River Experience, 8 J. Energy L. &
Pol'y 199 (1988).

73-2-23.1. Assistance of state engineer in management of
flood waters.
In addition to his other flood management authority under Sections 73-2-22
and 73-2-23, the state engineer may assist in the management of flood waters
pursuant to court judgments and decrees.
History: C. 1953, 73-2-23.1, enacted by L.
1985, ch. 228, § 3.
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73-2-24. Repealed.
Repeals. - Laws 1988, ch. 3, § 268 repeals
§ 73-2-24, as enacted by Laws 1985, ch. 172,
§ 7, exempting dedicated flood control mill
levies from the provisions of§ 59-5-111, effective February 9, 1988.

Laws 1988, ch. 169, § 66 also repeals
§ 73-2-24, effective April 25, 1988.
Retrospective Operation. - Laws 1988,
ch. 3, § 269 provides that the act "has retrospective operation to January 1, 1988."
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